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Column: Now is the Time for a Joint Venture Checkup

by Jon Williams, Partner, PilieroMazza PLLC

On August 24, 2016, the Small
Business Administration’'s long-
awalted rules creating the new
small business mentor-protége pro-
gram took effect. What you may not
realize Is that SBA's new rules
dealt with many issues beyond the
mentor-protégé program. Among the
many rule changes were significant
new rules and revisions to the ex-
isting rules for joint ventures.

While SBA’s new joint venture
rules should not impact joint ven-
tures performing contracts ob-
tained prior to August 24, the new
rules will impact existing jJoint ven-
tures that bid on new contracts af-
ter August 24. Additionally, the new
rules Impact Joint ventures formed
for the first time after August 24.

Therefore, whether you are al-
ready operating in a joint venture,
or if you are thinking of forming a
new joint venture, you need to be
mindful of the changed require-
ments. With bidding season upon
us, now Is the time to make sure
your existing joint venture or in-
ternal template is compliant with
the new rules. It is critical to per-
form a checkup for your joint ven-
ture before bidding on new work
through it because failure to com-
ply with SBA's rules could cause
your joint venture to be ineligible
for contract award or make the joint
venture vulnerable to protest.

Many of the changes modify
pre-existing joint venture rules and
result in a significant change from
how joint ventures previously op-
erated. For example, under the

prior rules, a joint venture could
be populated (i.e., have lts own
employees) or unpopulated. How-
ever, as of August 24, SBA's rules
only permit unpopulated joint ven-
tures. This means that if you are
currently operating in a populated
Joint venture, you cannot bid on
new contracts through the popu-
lated joint venture after August 24.

Another significant change Is
in the requirements for joint ven-
tures that pursue HUBZone, Ser-
vice-Disabled Veteran-Owned, and
Woman-Owned small business
set-aside contracts. Previously, the
Joint venture requirements for
these programs were somewhat
sparse, with less stringent re-
quirements than for 8(a) Joint ven-
tures.

Now, the joint venture require-
ments are comparable for all of the
set-aside programs. That means
there are more specific require-
ments with which yvou must com-
ply when using a joint venture to
pursue HUBZone, SDVOSE, or
WOSE contracts. If you have an
existing joint venture for one of
these programs, you will likely need
to add or change provisions In your
Jjoint venture agreement before pur-
suing additional HUBZone,
SDVOSE, or WOSE contracts.

There are many other changes
to the joint venture rules that are
a departure from the rules with
which you may be famillar. For ex-
ample, SBA changed the rule on
profit sharing between joint ven-
ture partners and it instituted a

new rule prohibiting a protégé from
hiring the joint venture project
manager from its mentor. SBA also
expanded its authority to Inspect
the joint venture's records.

In addition to changing the ex-
isting rules, SBA added a few brand
new requirements for joint ven-
tures. Joint ventures must now be
listed and described Iin www.
SAM. gov following specific param-
eters to make clear the entity is a
joint venture. Furthermore, the
Jjoint venture partners are required
to submit annual and project-end
certifications of compliance with
the applicable joint venture and per-
formance of work rules.

The bottom line is that if you
have an existing joint venture, you
likely will need to modify or add lan-
guage to make sure your agreement
is consistent with the changed
rules. So you should be wary of con-
tinuing with an existing joint ven-
ture agreement, or dusting off an
old joint venture template agree-
ment, before giving it a thorough
checkup under the new rules. In
most cases, the new rules should
not require an extensive re-work-
ing of your jolnt venture docu-
ments. And the ounce of preven-
tion will go a long way toward en-
suring your joint venture Is best-
equipped to weather a post-award
challenge.
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